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AVIATION

The Revisited Indonesian Aviation Law:
From Warsaw to Montréal

Ri dha Aditya Nugraha*

Abstract

Indonesia has just ratified the Montreal Convention of 1999. This step ensures great-
er protection for airline passengers’ rights through a higher liability limit for inter-
national carriage. However, the issue of conflict of laws arose after the AirAsia
QZ8501 compensation scheme. Although it was an international flight, en route
from Surabaya to Singapore, the national law prevailed over the 1929 Warsaw Con-
vention. At that time, the inadequate compensation of the Warsaw regime was the
ground on which to exclude its applicability. This article shall examine the Indone-
sian laws with regard to the liability of air carriers for international carriage, then
analyzing their compatibility with the 1999 Montreal Convention. Last but not least,
the issue of the rule of law shall also be discussed.

The Enactment of the 1999 Montreal Convention

Before the ratification the 1999 Montreal Con\
namely Malaysia Airlines MH17, MH3 70, and AirA
casualties. These accidents, all of which occu
168 I ndonesian passengers and six crew members
protection for pasddengkts ahtlet hanhrabeident. R
limits for international carriage of passenger
fortunately there is wvalid ground to postul at ¢
not so protected wuntil 2017.

I ndonesia finally ratified'dme2MoMartwdml|i2@DbhHyen
crease the protection of I ndonesian <citizens.
force on 19 May 2017. The I ndonesian President
ground for such ratification. The regulation i
however, is still being drafted.

The I nternational Air Transport Association (I

and adopti onMootfealCbhbav é89Bon, played a significa
the country to ado6tpteviheusclojmvenndomesi a had o

War saw ConverBndnsofng829ts amendment, the Gua
of 1b&ut, failed to ratify the | atter. Furtherm
1955 oMhgue P&odrocahy of the Montreal Protocol s
limits for international <carriage of passenger
mi ni mum | evel f ecrennourrey.t han half

*Air and Space Law Studies,Thuniwieawd taxp rPeaased
purely t hose of t he aut hor . Comment s shou
dha. nugraha@pmbs. ac. i d.
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The ratification and enactment of the Montreal
Poincare Franc liability [Iimits, which were a
Right (SDR). The use of the International Mo n €

an effective compensation scheme.

From thée paTdpective, the enact ment of the Mo
the way to aehirevwaylbtiorok i’ewvhticle wi | | speed up t
cessing of air freight. I n other words, rati fy
the competitiveness-fafeighe Imada&eesi amhaisr i s a
considering®Gthle goobntant contribution in the
South East Asian Nations (ASEAN), with a signi
tion.

er mor e, the enact ment of ASEAN O
went into effect on 1 January 2
nal connectivity and international carria
f the Air is al baweldi i®s, meendbeirnSttah e sEi ¢
edom of the Air or cabotage untouched. The
n is a significant movar itphtpsr oanod er emd lril 2 en eg
ernational <carriage within the region.

Conflict of Laws between National Laws and the Warsaw-Montreal Regime
for International Carriage

At the moment, two national | aws, namely the 2
tation ReguPf@tt iMinisteNRegulation No. 776 )and the 2015 I ndo
sian Minister R ¢ ¢ toMiaister Reguldtion. N0.8896 )r,egul ate air

carrier I|liability in Indonesia. These regul at
Lawln regard to the scope of the Montreal Conyv
deals with Jliability for-phosty daamhgée, whhniaer w
Regul ation No. 89 regulates explicitly liabilidi

regul ations of the Ministry clearly mentior
estic carriage or international carriage as
ir parent, states that it applies to every
m or t o” Menadnowheisliea,. t he Montreal Convention
y if their journey is between two contracti
there is an agreed stopping pl &tbewWahin th
w Convention, as its predéTlteiss olre aveas tahe ilmi
r del ays ®lro spsasocsfe nlgiefres in i nternational carr
rds, potentially infringing the rule of | aw.

m
e
0
I

N o
do
t h
fr
on
i f
s a
fo
W o

Delay

r Regul ation NOt.i nBe9 ddiefffienreesn cae ddeltawe eas
parture or arrival 6tf°l meawdehaytsohcatal
S is tdhefauwulkt caamiamount of | DR 300, 000 (
25) mu s t be compensated to the passengers
hts departing from an Indonesian airport,
itome Montreal Convention (the Warsaw Conv.
there is more than one I%egal framework r
This situation |l eads to the possibility of an
to whether a passenger has the right to rece
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one dedmpyensation scheme: one in Indonesia bas
89and another at the destination point under t
provides better protection for the consumer, v
or approximately USD 6,781 for any damage caus
Both regulations are measufrleisghto @mr odercitngpadeale
partures, while the Montreal ddnvgehntt iocorn fporro vd ed
on arrival. The nature of the regulations are
89 offers direct compensation, whil e the Mont
court decision for compensation. Several air
Montreal Convention precludes consumer protect
sivity”clause.

So far, there is no consensus regarding the d
War saw Convention nor the Montreal Convention
erdsntention Mfetnabldp bBondonesia has just ratif
tion, and since 19 May 2017 there has not beer
Montreal Convention in regards to a flight del

Passengerd Loss of Life: Lessons from AirAsia QZ8501 Compensation

Scheme

In 2011, the I ndonesian Government set up a ne
gedrsi ghts through Minister Regulation No. 77 .
ge |ife at I DR 1.25 billion, which is equival
92,000, for death that is a result of”an acci
That amount is around 56 %&Gofmatxh enukho vtal el f Q@ n\
senger I ife which | i mit i s 1-13D,RL 0500 0OSDMR.I | Whoinl, |

equi valent to approximateliys 2pir, 2\Wi3d D Rf @orr tUSd
a passenger boarding or di seMbarking an aircra

As mentioned earlier, Minister Regulation No.

applies only to domestic or also international
i ssue as to which |l aw shall prevail when natio
al convention that has been ratified by nation
into the sea, there were two | egal framewor ks,
Mi ni ster Regul ation No. 77. I't must be highl i
ence concerning the etalluatei obne toMe ean p ahses € neggearl
The Warsaw regime values each 1ife at ma X i mum
amount was considered very |l ow and outdated, a
senger s Sicrentthuer y21

The premise of conflict of | aws could be furth
edy, which caused 162 fatalities in December 2014. The international flight was en

route from Surabaya Juanda I nternational Ai rpo
(SI N) . Il ndonesia had not yet ratified the Mont
War saw Convention should have prevailed in reg
er , noticing the crash had become a national [
aviation and-safsetwoskcdrkeownd efforts to promot
passengers, the Indonesian Ministry of Transpo
compensate pasaenyerss based on Minister Regul at
domestic |l aw, instead déf the Warsaw Convention
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There is a valid ground to mention Article 5 |
port the Ministr@® dadfecTsanspoMtha&t iadintnidolnee spraov i
has full and excl usi ve toov esroenmeg netxyt eonvte rb eiitnsg aiir
that I ndonesian | aws apply to incidents occurrtr
of | nddalesh@aygh such interpretation is not e X
AirAsia QzZ8501 crashed within Indonesian terri

Responding to the Mi&i dtercyi safonTr aAn g pAcri taa tl inadm n e
provided a settlement according to Minister Re
was made without any I ndonesian court decision
relatives, or even AirAsia Indonesiadne®l -an | nd
ativesbper spective, this was relieving news, espe
ner(s) was appropriately compensated. On the o

|l ate that the Ministdgecobi dnassgppri@edoAur Asi a
er (s) -iamsdurreer (s) considering they rely on the r

saw Convention to apply to any Iliability from
Noting the | ow compensation amount in the Wars
Law facilitated the carrier and the passenger

determine a greater a“tbounetv eaf, ctohnepreen swaatsi oma s u
tion before the AirAsia QzZ8501 crash. The rul e
carrier and the passenger had made such an agr

ther relevant provision of Minister Regul at
od at I DR 1.25 billion if the passenger or
to the negligence Trhifsauartt iocfl et heen caoiurr acgaersr
n of praisglkengeand is in |ine with the conce
Montreal Convention.

® O ®d®O O

ally, the world could Il earn from the AirAsi
re the carrier was instructed to comply wit
behind this decision was the much | ess ama
; at one point, it triggered a question o
i mposed on international flights. As I ndon
tion, there have not been any court decisic
n with a vickdwstsoopadsdmrgers

n

—
O S wWOoOS m>S

Cargo

Mi ni ster Regul ation No. 77 classifies carrtr
mi ssing or destroyed cargo, and Two,tparf]l
scenario, the carrier is Iliable f-brl éd®PRamo0
| ower sum of | DR 50,000 +«apmpmrgoxaimmatpelly e3. 6
partly or wholly damaged. Cargo is considere
than 14 days.

Those amounts are far |l ess than those provi de:(
provides X9 |®@QR apmer Learni ng&sf comphinsAasi @anQZ &5 C
sengpkoss of |ife, the future of carrier |iabil
flights to or from Indonesia wheter diatmnage 0% cC
uncertain. W Il national | aws or the Montreal
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Unfortunately, there is no publ i c &i ncfoommpneant-i o n
sation for the | oss of <cargo. Should there be
Regul ation No. 77 or the Warsaw Convention wou
ing liability in the future. So far, there hav
ing the Montreal Convention in regard to cargo

Time Limit to Claim Compensation

The I ndonesian Aviation Law provides that the
shall be two years from the date on which the
arrived at *#Hesveveati drhere 1is no such detailec
time Iimit fbospavsengdrs As of today, the ti
claim |l imit includes Itihfeel oss of passenger

There was an exception r Singapored Ainfings vi Sigite i mit
Suciptoyono.® Even t hough the accident took place in
submitted and accepted by tThhee Icnhoduornte sri talne dc otutrd
claim could still go forward because the plai
United States District Court and the High Cour
extended-ytetag ttwane | i mit provided by national I
As the Montreamlt iCmemvieinmitonf or filingit willali m i
ensure the rule of I aw for international carri

Table 1 - Comparison of Carrier Liability for International Carriage in Indonesia Ac-
cording to International Conventions and National Laws

Montreal Warsaw Regulation No. 77
Convention Convention and Regulation No.
(SDR) (SDR) 89
*until 18 May (approximately in
2017 SDR)
in this context,
Delay 4,694 see Cargo below 18
63,598
*on board of aircraft
PassengerGs 113,100 13,711 25,332
life *boarding/
disembarking
5/kg
*missing or de-
Cargo 19 /kg 17 /kg stroyed
2.6/ kg
*partly/wholly dam-
aged
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Conclusion and the Way Forward

On 19 May 2017, donesia welcomed the Montrea

I n
ity regime for international carriage.06This is
rights, especially as the compensation amount
Convention, was inadequate and outdated.

The AirAsia QZ8501 set@l dmensbsomntot hel aowl t h

Transportation instruction in regard to the se
according to national |l aw instead of the Warsa
|l aws issue. At that time, the | ow &ompesnsafio
|l ife became the ground on which to exclude the
tion.

With the Montreal Convention in force, whi ch ¢
passedlgess of |l'ife and cargo than the national
arise as to whether the Montreal Convention ¢
flight to or from Indonesi a, especially when
territory.

To conclude, there is a ground to postulate tF
tional <carriage, as it is stildl uncertain.

" Convention for the Unification of Certain Rules for International Carriage by Air, done at Montreal on
28 May 1999.

2 Date of the deposit of the instrument of ratification on 20 March 2017.

3 Eri Hertiawan and Yogi Sudrajat, “Chapter 19 - Indonesia” in Sean Gates (ed.), The Aviation Law
Rview, (London: Law Business Research Ltd, 2017), 213.

“ James Jordan, “Indonesia Ratifies Montréal Convention 1999”, http://www.hfw.com/Indonesia-ratifies
-Montreal-Convention-1999-March-2017 accessed 20 January 2018.

5 Convention for the Unification of Certain Rules Relating to International Carriage by Air, signed in
Warsaw on 12 October 1929.

¢ Convention Supplementary to the Warsaw Convention for the Unification of Certain Rules Relating to
International Carriage by Air Performed by a Person Other than the Contracting Carrier, signed in
Guadalajara on 18 September 1961.

7 Protocol to Amend the Convention for the Unification of Certain Rules Relating to International Car-
riage by Air, signed in Warsaw on 12 October 1929, done at The Hague on 28 September 1955.

8 James Jordan, op.cit.
? Minister of Transportation Regulation No. 77 Year 2011 regarding Liability of the Air Carriers.

10 Minister of Transportation Regulation No. 89 Year 2015 regarding Delay Management on Scheduled
Commercial Airline in Indonesia.

""'The Indonesian Aviation Law No. 1 Year 2009 regarding Aviation.
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2 The Indonesian Aviation Law, Article 4.
3 The Montreal Convention, Article 1.

“The Warsaw Convention, Article 1.

>Regulation No. 89 Year 2015, Article 1(6).

'6 Ridha Aditya Nugraha and Lalin Kovudhikulrungsri, “Aviation Legal Issues in Indonesia and Thailand:
Towards Better Passengers’ Rights in ASEAN”, Indonesia Law Review, Vol. 7(1), 30.

7 Paul Stephen Dempsey and Svante O. Johansson, “Montreal v. Brussels: The Conflict of Laws on the
Issue of Delay in International Air Carriage”, Air and Space Law, Vol. 35(3), 219-220.

'8 Jae Woon Lee and Joseph Charles Wheeler, “Air Carrier Liability for Delay: A Plea to Return to Inter-
national Uniformity”, Journal of Air Law and Commerce, Vol. 77, 50.

' Minister of Transportation Regulation No. 77 Year 2011, Article. 3.
2 |pid.

Z1Srihandriatmo Malau, “Menhub: AirAsia Wajib Bayar Ganti Rugi 1,2 M ke Ahli Waris Korban QZ 8501”,
http://www.tribunnews.com/bisnis/2015/01/08/ menhub-airasia-wajib-bayar-ganti-rugi-rp12-m-ke-
ahli-waris-korban-qz8501 accessed 11 February 2018.

2Eri Hertiawan and Yogi Sudrajat, op.cit., 212.
23 The Indonesian Aviation Law, Article 166.

2 The Indonesian Aviation Law, Article 180. See the elucidation part, which becomes the basis of inter-
pretation.

% Regulation No. 77 Year 2011, Article 7.

%The Indonesian Aviation Law, Article 177.

YEri Hertiawan and Yogi Sudrajat, op.cit., 218.

2 The Indonesian Supreme Court, Case 1517 K/Pdt/2009.

2 Eri Hertiawan and Yogi Sudrajat, op.cit., 218.

30 The Montreal Convention, Article 35.
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Psychopathologc?/ of aviation front-line staff
and safety: guidelines for the prevention of
adverse events

Paola Tomasell ot*
Addressing such a delicate topic as psychopath
tion between a third person perspective, deald]
sation can i mplement to preyenmtsoad\perspectarntes

tered on the complexity of any psychopathol oc¢
uni que history of a person suffering from that

In line with this approach, this paper starts
pilot. Bryan had inteusive theughtsfi exr iwhg cfhr chre envi si on
self making the aircraft crash with all passen
stability mean for a pilot, who is professionas
responsibility towards the |ife of many other

this duri ng ahad the irstingtiofedeactivd®ing:the fuel feed controls.
I was crying because | didn't understand what was happening to me, | couldn't give
up thinking about that controls. The more | looked at them and the more they
seemed to tell me: "touch me, | am challenging you!". It is something you feel being
into your brain and completely out of your control. You know that this makes no
sense but you cannot manage it. This situation has been lasting for eighteen
months, and worsened to the extent that | was terrified when | was wearing my pi-
lot uniform in the hotel. During my last flight | told myself: "Time to give up flying.
I don't want to climb to any aircraft anymore”, as | was aware that in the subse-
quent flight | would have made it and caused the plane crash”.

Bryan Griffin boldly managed to get in touch v
symptom and was able to assess the concerned r
ative, he decided to give up commanding flights and seeked help from competent

staff.

Things went di fferently for Andreas Lubitz, F i
9525, who is the protagoni st of a different s
manwi ngs flight 9525, carrying 150 people on

French Al ps. The pl ane, carrying young people
from Barcelona to Diussel damifrnutlet desazemed fafotmer
feet . Eg ebroyaocorde sadly died. Safety investigati ol
deli berately caused the plane crash by inputti
the collision course towards the hills. The r
(CVR) provided evidence that Andreas Lubitz I
taking advantage of the temBommawyd abpBPe@re Bat I
Sonderheimer, due to physiological needs.

*Psychotherapist; Lecturer in Human Factors in
Uni veHsimayn;, Factors specialist at Deep Blue sr
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From that moment on, Lubitz stopped speaking
ter the <coc-hpplodot dTheikberately set the autopi
scend to an altitude of 100 feet (about 30 me
sions during the descent, modi fied the autopi
the airplane along the track, as confirmed
Data Recorder. Lubitz was stildl alive until
rary incapacitation due to physical causes i
So, lmbatkzi ons on the flight controls can on|
l'ight, the Germanwings accident could be seen
tion of rules and procedures conceived to cau
(violation) achieves the outcome (damage) des
of behaviour does not constitute human error
tion, can be considered as an act of sabotage
chopat hol ogi c ade pdriessesaiscen nmniendiicati o kwamef ound
furthermore, there was evidence that Lubitz
i n speciealtirseesd in the past. In line with conf
crecy rules (2), no report was issued by the
I n recent aviation history, there are at I e
tion of one of the two pilots has |l ead to t
everyomeamwmew. The ol dest case dates back to 21
of Royal Air Maroc crashed on the ground in
di ed. Moroccan authorities ascertained, based
was due to the suicidadl dnpienet onl mff adbnte, 3bheg
l ast 30 minutes of the flight revealed that
December 1997, in | nAdMON esp ar, a tadei dB obeyir api hl' K8l 7 o n
Sumatra | sland and 104 people died. The 1 ndo
cluded that the accident was deliberately cau

~ A

mit suAlksdein this case, the CVR provided suf
the struggtltpe Iboy time taogying to take control of

October 1999, a Boeing 747 operated by Egypt

American coast of New Esgplaandd.dildl. 2ZIh7% pJeSAp IN
Transport SaGaNéEB) Boaompetent as State of Occu

13, established that no technical failure was
dent, which instead originated from a deliber
Iy, on 29 October 2013, flight TM470 -with 27
board crashed while flying over Bot swana. Th
revealed that the pilot had deliberately | ed
ot her recorded events, albeit of | essér sever
or pasfemigeirde are coll ectedAvinattihoen dsaatfaebtays er

worlkttp:// ®swif@ettivomet/ database/dblist.php?Even

Despite these cases and although some r ecomme
were issued even before the tragic Ger manwi

were taken to address the question on how sa
psychopat hol ogi cal i ssues can be ensured, on
also from this perspective, and whether curre
i mpact on sever al |l evels, as foll ows:



http://aviation-safety.net/database/dblist.php?Event=SES
http://aviation-safety.net/database/dblist.php?Event=SES
file:///C:/Users/segreteria/Documents/AG 9317 UNIPOLSAI
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1 Cultural 1l evel actions are still required
and stigma towards psychopathology within

1 Scientific |evel: few research application
topic are availabl e;

i Educational l evel the topics related to
pat hol ogy are not included in the curricul

1 Training | evel target training courses co¢
safety are missing in the standard program
courses for aviation organizations;

i Care level: the psychological assessment i
maintaining the I|icense, whilst it should
care and career guidance;

1 Deontol ogi cal l evel standard procedures f
the report obligation are missing (this me
soci al danger is concerned, as happened i
accident);

i Safety |l evel no standards for the assessm
duty are availabl e; reinstatement and reor
l owed after | oss of Il icense due to psychoj
wel | ;

i Regul atory 1| evel the international regul
required number of cabimnnerswapérsemcnael t mt
license monitoring should be updated.

Le now try to address the relationship betw

safety. To axhieme hack lttd the Ger manwings ac

the case in this perspective.

Few days after that accident, the official pr

mitted suicide. Based on this, it has been su

from depression. I ndeed, the evewitciapep,.eawli ¢l
is very dif bseirreprdtei fcialm drom the psychopathol
and extremely rare, especially outside domest

uations, one person wishing to end her/ his life takes the lives of others—i n t hi s

case, compl etag dthrearspares ti me (10). Moreover,

point of view, the term depression is pretty
is possible to find the term "depression" in

f r oDepressive Episode t dajor Depression, u Bipolart Depression a n Bepres-

sive Personality Disorder. Each cluster presents a specifi

cluding related | evels of soci al danger. The

after Safety I nvestigation, seems to suggest
rather to a Paranoid or Narcissistic Personal

It is out of the scope of this paper to attr

Andreas; nevertheless it could be worthwhile

to understand wbfthbeswebr meatal health and

which psychopathological syndromes can repres
how it could be possible to mitigate the risk
the presence of a psychopathological disease



http://context.reverso.net/traduzione/inglese-italiano/professional+secrecy
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Two questions ar e p howmwasriteossibleifon Lubitz fogetdand g ht
keep the pilot license despite a certified psychopathological condition? Is it
possible to predict the social danger level of a person on the basis of a certified
psychopathological condition?

To provide anfirstgeestienri tt a st mecessary to focus ¢
Regul ation concerning the selection and the n

the cabin crew. From reading the Regulation
psychodiagnostic protocol s, establishing stru
ing guidelines on administration fregquency, |
ME D 4) addresses the remumeeimeal scéori fcilastse

tic
di s
der
ord
an
fe
w h
cl
st
ca

AMORs WMEmM.i &tcwxes psychotic disorders
, use or abuse of psychotropic subst
tally or partially disqualifying.
e r ewhudrae itomerse aitsessuspi cion or este
nt has a personality or behavioural
sychi atér.iBut omionigan dend nadviscegi ve.l
nt has to be @Pesryfconr@nhendy.g!l AMCI nME
medi cal conditions to assess th
ilots should undergo psychologic
tected in their anamnesi s. Howev
me d necessary, currently no rul e e
on peri basi s. Thus, these tests are n
consolidated praxis, but &ryeavellyasise,d whlerhoa
ticular need is detected.
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he certification of psychopath
he person suffering from it, (
h all the critical issues inhe

I't seems that t
initiative of t
coll eagues, wit
The taxonomy that

d i ngui shes between p
hel ps understandi S

a

t

t

st

ng why this kind of
d why this system can
ilient towards e soci al danger related t
be assumed tha what i s worst from a psyc
most dangerous for safety. In fact, peopl
psychotics pectrum) generally present discernibl
lucinations, delirium and extreme soci al v
attention of a professional certifying of
me s b el on gdalgbogddrling shpee cstor um, namely at the
en ment al health and psychopathology, coul
chodiagnostic monitoring protocols, in ter
pens because peopl e sufifkeerdpn gma irmtmaitnhiinsg suy
ted one or more relevant areas of everyda
msel ves and tilhei twoerkicdag matear,ecogni ze thei.l
ptom (and, as a consequence, do not commun
eptabl e, if not even just, and, as a conse
possibility to publicly show its effects

S—So<sopus-soSsonax
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Wi ngs accident
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eed a certain impulsiveness and the pronen
as a kind of opposition, namely the pervasi v
present in the syndromes belonging to the bor
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rous for sa

These syndromes are the most d ge
gh risk of da

an
visible, on the other hand at hi
he framework of the history of Andreas Lu
on, it is possible to trace back the ind
hansa, |l ikely due to the concern that Luf
Captain. A first person perspective to £
herapeutic frameworks and techniques, mig
bet ween such hostility anddutilce degl amnifrog |
ane crash. In the opinion of who has wri
i v is the only way sécond questionipd@ sant ads we
amely if it could be possible to pred
asis of a certified psychopathol ogica

o
=
< OO S — =~

oo —+ —
[ 2 B ¢))

soci al danger |l evel of a person
ut what personal meanings s/ he i
d how this affects her/his well6@b
up in limiting her/ hi range of
I f and other people i consider e

D
x
o
o0 0o
O T =™ M —

s
i ng S
di s

(9]

Foll owing the Germanwi ngs ad@earn tdiemitp aetxoarnyp | tehi nt
about not achieving the promotion as | ong hau
framewor k of a given interpersonal context,

tions of Andreas himself and of other releva
namely the one in which this anticipatory thi
Andrdpaes sonal experience, might have been of

of the plane accident as the only possibilit
comfort. Starting from that, it might have b
S

ings of the personal experience and new pos

F
y
e
[

This way is not viable if a target organizat|
sues and key compewehbes &ahe i g sien gdeetbiadre. S
t h
[

about e relationship between psychopathol og
grat)e: first person perspective, based on psy
techniques, aimed at monitoring the psycholog
the responsibility of others' lives, that cou
of their potenti al soci plsydcdhmygeo®mg,j chlut caleseoah
reinstatement/ reorientation; with ii) a third
structured organizational processes, such as:
protocol s; integration of key psychotherapeut
target training courses aimed at informing pr
tisation and trivialization attitudes t owa
andyndr omes; mitigation of the effects of I o
from psychopathol ogy by means of the creatio
career paths.

This is the object of a corpus of guidelines,
saf-erytical organizations, for the mitigation
ence of psychopathol ogical condiTthieo mpg oipro stellde
guidelines are based on recent recommendati on
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AVIATION

tion organizations following the Germanwi ngs

aforementioned | evels of organizational pract

1 Cul tur al l evel: create occasions, such as
interviews, online press and so on, for spi
t al health and psychopathology within the |

1 Scientific |level: define collaborative res
pus of data to provide guidance and advice

i Educational |l evel: include topics related
pathology in the curricula for aviation pr

1 Training level: design and i mplement targe:
competences within the aviation organizat
and reporting of <critical situations conce
ty;

1 Care level: create key competence profil es
therapeutic staff, to be engaged for the ¢
suffering from psychopathological sympt oms
net works with other services, external to
with diagnosis and treatment of psychopath

1 Deontol ogi cal l evel: define procedures for
hand, and the report obligation on the ot/
danger is concerned, for healthcare profec
outside the aviation organizations;

1 Safety level: develop standards for the ps:
ance and advice for the recruitment of fr
health monitoring,; define reinstatement an
be foll owed after | oss of |icense due to p:

i Regul atory Il evel: adequate the internation
access, required number of-licmadi st afrfewr pernr t
ment and |icense monitoring.

The proposed appooach bhangse of perspective,

stigma and trivialization towards psychopatho

era message in which the safety of aviation o

of professionals in charge of generating it.

Reference:

1. Aerospace Medical Association (2014), Me nt

the AsMA recommemsg:a/t/iwwmw. asma. or g/ asma/ med i
policy/ 20-H®/aMtcirteaeiniMwigat or s. pdf

2. American Psychiatric Association (2013),
Wit h Annotations Especially hApgmlsi:dadbl e
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sa=-t&rct=j &g=&esrc=sé&source=web&cd=2&ved=0
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2520Li brary%2FPsychiatrists %2nkePdiaccali ce %2 FE
ethics.pdf &usgfA2QbVvidwd FIVPRXCC
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Questions of Liability Regarding
the Malfunctioning of GNSS

Anna Masutti *
Pi etro Ni si **
Virginia | chim**#*

Al essandro Perrone*?**=x

The concept of what developments around the ne
tion System |l aw constitute, is playing a growi
ing which specific body of | aw might rule the
worth mentioning, in a very short but essenti a
lite System (herein after GNSS) refers to. GN S
providing signals from space that transmit po:
ceivers. Providing global 6o vGarlaiglee,ds GRS, i UScA
Rus®i &L ONASS G nBeiChowmaNavigation Satellite Sys
First and foremost, we witness the | ack of a
concerning GNSS activities. I'n this perspectiyv
| aws and judicial decisions issued that may be
age or mal functioning arising from the use of
el of detail of national regulations regarding
sources, the extent of the obligation to c¢omp
cl aimed and the assessment criteria shall be i
could provide the conceptual framework of a po
el ements can vary <considerably depending on t
brought . As far as the European Union is conc
States that identify, analyse and define damag
in essence, they do not consent to clearly ad
provision of navigational dat a.

For instance, F r ahe ¢oé relatyesauxeoperatiams spafidleBg o v e r n -

ing space activities such as | aunching activi:
space object, but this regulation envisages tF
law strictly |Iimited to space operations, as |
Law, wunder t dDeo npeadgeegr a p h

*rofessor of Air Law at the University of Bol

*Partner LS LexJus Sinacta Italy
*Student at Faculty of Law, Nicolae Titulescu
* *L*e*g a | Graduate Trainee at Ryanair. Law Mast el

Studi ddnmimmersity.Thfi sBalroegmrecd e was @r iptetresnoniad t h
capacity
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mentioned, it can be clearly nol
e use of the signal emitted by s
k, the Law foresees three key ty]
On the one hand, an absolute 1i

vV e
ences of t h
is framewor

s

ou and in air space caused by a space obje
ot her hand, liability on a fault basis

d

e

hat cannot be avoi deds oconrterdiubcuetdo ruyn | neesgsl it
d Mor eover, it also enshrines that excej]
I

I

- TS ~+ 35 -ST - C O
QD
(9]

y ends when all the obligations set oLl
d or at the | atest one year after the
n fulfilled. Hence, the Gover@®ment s h
r damages occurring after this period.

c

T T T ToQ ”mW Ao T
QD

t of the above, with respect to I|iabil
ely |iable for the damages caused on t
y a space object. This Iliabiddihgglciannot
s proved.

Q n o9 —
® T TS
QD
o
D
GFP

her Member States such as Italy, Spain or Ge
national |l egislation regarding space and s
i apwoel dower or that it take part in
ts space activities, both publi and priv
k that is extremely empirical In the absel
i nal regulations ratifying UN treaties r ec¢
nderline the |l acuna existing in space r e
the quite recent development of GNSS syst
i ngs, it cannot be noticed any <case | aw r ¢
he present dat e, the Italia®m juasusprmdentk
ng the use of GPS as a |l egi Empabg-appr
w and especially throughout Criminal L
| trial. For i nstance, t he Supr eme C
0
e
I

-

S
Cc

c O

6 n. 18419 ruled as illegitimate th
tchaer sc,onmipseerdy by t he employee to vi
to provedstbenbraeath &fLrthermork,
/2015, n. 3555, the Supreme Court

i n, search and interception ¢
der the I talian Law is to be cons

{
S

ST TNOI T TOoOTOSsE® —TQ
OSSO DODDOMOST®LO ——0 —

(7]
-0

e to the |l ack of |l egal certaint:
me this absence, is to refer to
lites, as well as the dissemina
Ger man Act on protection agains
f Germany -gyualithgy dasaemegat don
earth (SSeatteDSiiG)e. Dataabidectur iitsys |
d by this | aw. Germany ratifiec
ility Convention of 1972.
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ese conventions unl i mited stricd
s on earth and in the air. For
t

y applies.

According to t
by space objec
f adwblatsed 1 i abi l

opean side, the situation in Un
Government that, as | ong as th
I not have to bear the additi on:;
e. More in detail, the United St a

owm™

Not hing about the i mplementation of satelli
néemcluding advent of additional participa
Vi @ieses | egal or factual i ssues that <can

ar importa h a
t

. nce
Cl ai ms Act

B the US,

is t t in _
(FTCA) since under thi

y
ays the Federal Tort Claims Act, repres.
l'iability against the United States also
r rom the malfunctioning of the GP.
ovided judicial recourse and wai v
ng

from a | oss of property, perso

.caused by the negligent or wrongful act ol
h t in the sc e o i o] c
i a i a pri t I

t i

| e
ed , f
f ce whéroe

S
D0

ffi
wi |
i ss

o =~

i ing op f i s
t tes vate person
0 t pl a he act room
Another |l aw applicable to claims arising from

tions under which the United States has wai Vvec
miralty Act. Similar to the FTCA, the Admir al
of the United States of Ameri ca, but it is it

seas or the navigable water of US.

he present dat e, the U.S. thir
3 different tiers. As for t
t for obtaining a |launch | icense 1is
i nsur anc écraictceorridda . ngThe itrhseurMbPnlce t ha
ty days from the | aunch, cannot exceeé
amount of insurance availabl’e Wint woré sip enatr
the second tier, if third party I|liability c
Government (if the Congress approve the app
billion dol-pamrtsy ilni amiyl itthy radl ai ms experience:
the third and Jpagttyticdra,i msf oveircdodme the MPL &
promi sed government compensati on, l'iability re
portant to point out that the government ¢ O0mj
considered solely a promise of future action s
so caddperdopridtion | aw

d party
he first

Cl—i-l—i-——-‘ o C
Wo oV —o —DT
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Furthermore, another key aspect is that no th
made in over 230 Ilicensed U.S. commerci al | au
sent date the U.S. Congress has been reluctant
same | evel of protection that ot her countries
industry. Unless a claim is made under one of
l' i kely be dismissed for | ack of jurisdiction.
However, it is impbet &NSStaspoteamayhatve more s
ing compensation from the manufacturer of the
hypothetical situation, it could be that the m
negligently and thereby caused an aircraft acc
the GNSS manufacturer in that situation may st
mermdg i mmunity umbrell a.

In Ilight of the above, the absence of a clear
l'iability and GNSS is of particular i mportance
of mal functioning of a signal and assessing th
Union and United States. It is very clear tha
requires not only ratifying UN Treaties or re
tions, but to make substantive efforts in ord
specific body of | aw might rule on the subject

" Damage means any trespass to persons or property, and in particular any public health hazard or dam-
age to the environment caused directly by a space object as part of a space operation, to the exclusion
o% the consequences of using the signal emitted by said object for users.

2cao Doc. SSG-CSN/2-WP/6,10.
3Federal Tort Claims Act ( 28 U.S.C. 2672).

“Operators need to provide insurance in the amount of the maximum probable loss according to a
calculation performed by the Federal Aviation Administration (FAA).

51 U.S.C. § 50914 (3) (2012) states: For the total claims related to one launch or re-entry, a licensee or
transferee is not rejuired to obtain insurance or demonstrate financial responsibility of more than— (A)
(2 $500,000,000 under paragraph (1)(A) of this subsection; or (ii) $100,000,000 under paragraph (1)(B) of
this subsection; or (B) the maximum liability insurance available on the world market at reasonable cost
if the amount is less than the applicable amount in clause (A)(i) or (ii) of this paragraph.
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Business

Al though States stildl have a | eading role in
year s, private enterprises have been more and
ties I nternational space | aw has not been up:q
authorities the task to adopt in their domest
These acti vi tinteealia, ¢ b mp uisee ,of satellites for te
the transportation of supplies to the I nterna
the planned tourist suborbital flights. I'n a r
be an activity performed by private enterprise
for many years the outer space activities have
litical or military purposes. I'n the | ast twer
their outer space activities that seem to be d
This was the starting point for the dea of w
that provides an ovanmpusijudswpatatisi thh @ ed xit § toinng o t h
ferent activities that have arisen i recent vy
of the adequacy or inadequacy of the existing
The book is a collection of academic wor ks wri
nati onal |l aw scholars from al/l over the worl d.
I nitially, Christopher Dani el Johnson present
and soft space | aw, starting from the UN Treat

i stration Convention and the Moon Agreement, C
isting set of rules needs revision and amendm

activity.
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The following chapter, written by Yun Zjao, ex
erning the space activities, national | aw syst
action of UNCOPUOS. Ti || now a |imited number
nati onal space | aw, which however |l acks some
relating especially to space debris.

A deep analysis is offered by Ntorina Antoni

cludes the different roles of ESA and the Eur
tion to the European projects: Galil eo, Egno
Agreement signed in October 2003 between ESA
an i mportant achievement for a concrete coll al

institutions.

Ol avo de Oliveira Bittencourt Netndi digdidd stcauss -t
sion on the separation between airspace and o
physicist Theodor Von Karman proposed an equat

at which aerodynamic pressure is overcome by
where ascension depends on speed -aaldKa-d aj ect or
man line) . Since then such a separation has been
the ®Barstunr face but a precise | evel has never b
the Australian and Danish domestic | aw systems
100 km. The matter is very important as such s
for damage caused by spacecraft (moving in air
ulated by air | aw or space | aw.

There is no doubt t hat the industrialisation
continue at a regular pace. Therefore, in suc

and Ownership of W an Erl and appears very app
space mining or to the construction of space
provides a complete analysis of the different

tation of outer space. Since the spaow treatie
liuswe should probably replace the concept of p
sion.

Rarely, books or document on space | aw face t

hough by definition sqgaaé¢déjiosei Aastamdctmided aarwe
Article IV of the Outer 0Bytax space shallbedsed fost i pul at «

peaceful purposes exclusively”. Act ual |y, Article |11 of the sa
space exploration has to be carried out in acc
Charter of the UN (1945), which by article 51
in two instardessior seltfons. In effect, sinc
exploration has been guided by the political é
concrete danger for the weaponisation of space
concrete actions in order to prevent such a sc

Ferr-8nyman who gives a complete view of the pr
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The following chapter of Yanal Abul Fail at of
regi mes, in force in the space faring countri

examinin
the chap

g pros and cons of such regimes. This
t e
part of t h

r on insurance of outer space actiyv

e book provides a clear analysis of
l aunch risk, satellite operations, astronaut s
The analysis comprises the diff emperntty kliinadbiolfi tl
and product Iliability.
Christopher Newman examines the | egal and gov
operations of artificial satellites that orbit
government al organisations | i ke I NTELSAT, I NMA
| GO and | SO. The chapter also mentions the sp
|l ems that are examined at | arge in another cha
Quite original a pRpeegawr Isa ttihoen cohfa prteemmo& &r istensi ng
ten by Carlo Golda and Maria Elena De Maestri
nally by the use of planes. Now, besides plane
These flying objects can collect a huge number
telephone conversations, positioning of persorl
be processed and stored in places out of any
right to privacy. This is now possible thanks
phisticated technology. The wuse of this techno
ment al entities for security purposes, but no
can have access to these technologies, includ
the international |l egal framewor k, including t
ples on remote sensing, the national l egi sl ati
|l ati ons. Concluding remarks recognise that t he
tem of regul ation of both remote sensing and
such a technology. I n addition, disputes on re
nati onal cour t sh osmofgfeenre ofursomp rmacredur e rul es in
tries
Yanal Fail at a®nymarl|lofFfeemr earcdaetail ed anal ysis
subject: the space touri sm. Virgin Galactic a
prototypes of spacecraft able to navigate in t
ure or recreation. Tourist-ta&atm wittaiyes nmay balt @ad
ties or parabolic intercontinental flights for
useful to establish the | evel of separation be
application of air |l aw and space | aw to the tw
son (e.dg damage suffered by tourists) or navi
tains these cases, t hte. oA cetrhesrp atcrei d kayw adsopeescnt
status of the tourist: should he be considered
sions of the Space Treaties?
Anot her current matter <concerns the space min
published on al/l | egal aspect of space mining.
description of I'n situ Resource Utilisation (
mai nly on asteroids. Even for this activity t
i nsufficient to regulate the exploitation of n
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Outer space, |l i ke the Earth, presents environ
space debris.-SnAynr@an Freercreelilrsa t hat since the beiq
space adventure in 1957, thousands of satellit
have come to their |ife end and are no more u
there are old rockets and abandoned spacecr af:
collisions have produced approximately 170 mi
s mal | size, move at a very high speed and repr
ating satellites. Some of these debris contail
Only in 2011 6000 temd eofedsphaee Edaebhi satmesphe
burning in the air. Again, it has to be stress
outdated and insufficient to deal with the ser
may hel p, but a binding | egal instrument must
the Convention on the | aw of the Sea for the r
me nt

Jasper Helder, Clara C.Klaui, Thomas McCarthy
tional regulations may be an obstacle for the
refer to the export control on technologies a
Reference is made to the Wassenaar Arrangement
ul ations. Sanctions against some countries ha
goods and information across international bou
tic view regarding the evolution of the future
t1 on

Sarah K. Germann and Anja Pecujlic consider the
of the climate change, coming again to the tr:
ti onal intellectual property right. Reference
and the Intergovernment al agreement (1 GA) mod e
internati onal space community has failed in fi
transfer with regard to climate change. Sol ut i
that share common inter-eptsabadt hAreugih| §mabl t ¢
jects

oOCyber operatio@di 9 na owdrey ismptacgreesti ng chapter v

Harrison Dinniss. Cyber operations carried ou
power to create great disruption to a modern
space technol ogi es for navigation, communi ca
Through space infrastructures a State may pro
country. A number of cyber operations against
been witnessed |i ke, fdr saxaempli ¢ e vined Tamds ah
mi sed by Chinese hackers. The existing set of
har mf ul activity. Unfortunately, the space | a\
mal i cious users to affect the space object of
Dami an M. Bielicki examines some space cases
i mages taken from space have been determinant
Very impressive is the case of the Internatior

sl avi a.




e )
Ry

| QOLLIGR-PoRT lcou.—menl el
ET-ART-

MISCELLANEOUS MATERIAL OF INTEREST

11 JuS

The | ast chapter, written by Nicholas Goul d,

matter i s not of secondary i mportance as the g
to worth more than 323 billion US dollars, w h
enterprises of different countries are active
once more that the outer space |l aw is stildl i n
vel opment . I n the meantime, space industries h
tional arbitration to solve their disputes.

This book certainly offers a complete view of
evolving scenario and of the existing interna
However, committing the work to a | arge number
er al repetitions that in this case concerns: t
tion between airspace and outer space, t he sy
Space Treaties and the Iliability regi mes. Fin

making the reading a bit-ndit&6icult, especially
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The right to compensation under Regulation (EC) No 261/2004
and Court jurisdiction in the case of connecting flights

Anna Masutti *
Basi ma Kachni * *

The European Court of Justice was recently cal
the booking of connecting fl i ght AirBéerinmmdSpai n t
Iberia Airlines. Bot h these flights made stopovers in
ed by the SpaNostaumh. airline

Due to the delay of the first connecting flig
flight to Germany and reached their final dest
guently, they have started a cAirdastumbeéefrodri@aeGern
in order to obtain compensation provided for b

The Regul ation establishes common rules on con
gers in the case of denied boarding, flight <ca
I n this specific case, the German Courts raise
ation of the fact that Air Nostrumai r 1l i ne has its seat in anot he
t hat it operated only the first domestic flig

geGcsontracting partner.

The German courts decided to ask the European
internati onal jurisdiction over actions propos
based in another Member State, which operated
flight and which is not the direct contractual
The Court of Justice has <clarified that, acco
the basis of Regul at i ooma t(tEeCr) s Nroe [2a86tli/GRgh0tdqg d he
clude also actions aimed at obtaining compens:
nection, toward an operating air carrier which
part More specifically, the Court di sposed
(which has not concluded a contract with the p
t he af orementi oned Regul ati on, it is to be c
airline which concluded the contract with the

*rofessor of Air Law at the University of Bol
**Trainee Lawydraliyn Bol ogna




MISCELLANEOUS MATERIAL OF INTEREST

I n addition, the Court disposed that, in the

flights are operated by towbadef dEr pmmufsatr maoaer
be considered as the place of arrival of the s
Therefore, the final destination in Germany ca
mance of the services to be provided not only
also with respect to the first domestic flight
As a result, the German Courts have, in princ
the recognition of <complieNostrarh.i on proposed to th

With regard t obptritod egpdas ®e@nqerds to the right to
Regul ati on (EC) No 261hago04r,ecBypahgiri mai emien
ocompensat idoginn paoclciocryd a nc dethstbe obcehte Lond
Court issued in March 2018.

From now on, it owi | be possi bdier efcarl yp ans stehn gtel
companyhéopayment of compensation under Regul e
t o rbeei mbursed directly by Ryanair.

The Il rish Airline has set out project team a

a
within a period of 10 working days, seeking to
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FORTHCOMING EVENT -
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2° CONGRESSO NAZIONALE DI SPACE
RENAISSANCE ITALIA

18-19 Maggio 2018 - INAF IRA Bologna

2° Congresso Nazionale di Space Renaissance Italia
Speaker: Professor —AnnaveMassiutyt iofs pBeoa koegrn a

Date: 18th / 19th May 2018

Location:
INAF IRA - Bologna, Via Piero Gobetti, 101

Email:
stefano.antonetti @spacerenai ssance. it (organi z

For more information:

https://sritac.spacerenai ssance. space



https://sritac.spacerenaissance.space/
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FORTHCOMING EVENT -
Uamn s

EBACE2018

The European Business Aviation Convention &
Exhibition (EBACE2018) - Genevad magnificent Palexpo

Tuesday 29 May / Thursday 31 May

The 2018 European Business Aviation Conventi ol
ke place from 29 fso nBalgnMafyi caethntGePraeddveax po. Thous.

|l eaders, government officials, manufacturers,
manner of people involved in
conduct business and make buy
showcase more than 400 exhibi

g deci s

i n i on
tors and 55

s f
busi
Participants: Anna Masutt.i and Pietro Nisi

Exhibit Hours:

Tuesday 29 May
10-D®: 00

Wednesday 30 May
09:-D®: 00

Thursday, 31 May
9: 6D6 :BOXOhi bit Hall s
9: 6D4 :Nt0at i ¢ Displ ay

For more information: ht t ps: // ebace. aero/ 2018/

Emailex hi bi t s@ebace. aero

nearly every asp


https://ebace.aero/2018/
mailto:exhibits@ebace.aero
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EALA's 7th Copenhagen Air Finance Legal Seminar
1 June 2018
EUROPEAN AIR LAW ASSOCIATION - AIR FINANCE LEGAL SEMINAR -
Copenhagen, Friday, 1% June 2018

The seminar will be held at the offices of Go
l ar building Axel Towers just next to the Tiwv
gen, with Tivoli Hot el as the conference hotel

For more information: http://eala.aero/#home

E-mail:a. d e hme-l @wede



http://eala.aero/#home

